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FOR THE SECOND CIRCUIT 
Dockct No. 74-1877 

United States ok Ame&ica, 

Appellant, 

— against — 

Juan Antuniu Salbez, 

Appellee. 

BRIEF FOR THE APPELLANT 


Proliminary Sfafomont 

United States of America appeals from the Order of 
the United States District Court for the Eastern District 
of New York (Dooling, J.), dated November 9, 1973, grant¬ 
ing the motion of appeilee Juan Antonio Snarez for a 
judgment of acquittal. Suarez and co-defendant Alberto 
Vera were charged in a three-count indictment with pos- 
session with intent to distribute, uistribution and conspi- 
racy to distribute approximately one-eighth kilogram of co- 
caine on or about January 24, 1973. Count One charged 
the conspiraoy in violation of Title 21, United States Code, 
Section 846; Counts Two and Three charge<l the substan- 
tive offenses in violation of Title 21, United States Code, 
Section 841 (a) (1) and Title 18, United States Code, Sec¬ 
tion 2. 
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Immediately prior to tbe comu»eniement of trial on 
October 10, 1973, co-defeudant Vera pled giiilty to Couut 
Two of the indictment. The trial of appellee Juan An¬ 
tonio Suarea began on the following day. After the Gov¬ 
ernment reated aud at the conclusiou of the case, counsel 
for Suares moved for a judgment of acquittal pursuant to 
Kole 29 of the Federal Kule» of Crimiiial Procedure. Theae 
motiona were denied by Judge Dooling and the eaae waa 
delivered to the jury for ita conaideration.* Thereafter, 
the jury reported that it waa unable to reach a verdiet 
and the trial waa then terminated. Judge Dooling de- 
clared a miatrial and counsel for Suarez later renewed his 
motion for a judgment of acquittal. In a Memorandum 
and Order, dated November 9, 1973, Judge Dooling cou- 
clnded that the eridence waa insufficient to sustuin the 
chargea of aidiug and abetting the diatribution of cocaine 
and conapiraey to diatribute cocaine. Accordingly, Judge 
Dooling grant^ Suarea’ motion for a judgment of acquit¬ 
tal on Couuta One and Two. The Government now appeals. 

The iaauea raiaed on thia appeal are 1) whether the 
order of the Diatrict Court ia appealable, and 2) whether 
the eridence introduced at trial, viewed in the light most 
favorable to the Government, is sufficient to suatain the 
charge of aiding and abetting the diatribution of cocaine 
and conapiraey to do the aame. 

QtMStions PrvMnttd 

1. Whether the Double Jeopardy Clause bara the 
United States from appealing an order of the Diatrict 
Court granting appellee’s motion for a judgment of ac¬ 
quittal after a miatrial had beeu declared when the jury 
waa unable to reach a verdiet. 


•Count Three of the indictment waa diamiased by Judge 
Dooling at the coneluaion of the Govemmenfa direct case as 
being duplleltoua (62-66; A. 8a). 


O 
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2. Whether the evldeutx* at trial, when viewed in the 
light most favorable to the Government, waM auflicieut to 
allow the jury to flnd læyond a reaaonable doubt that 
appellee cunspired in the sale or aided and abetted it» 
completion. 

Constitutional Provition and Statute Involvod 

The Fifth Ainendnient to the United Htatea Constitu- 
tion provides in pertinent part: 

* * * nor Hhall uny person be subject for the same 
offeuse to he twice put in jeopardy of life oA 
limh; • * * 

Title 18, TTnited 8tates Code, Bection 3731, as amended, 
84 Stat. 1890, provides in pertinent part: 

in a criminal case an appeal by the United States 
shall lie to a court of appeals from a decision, judg- 
ment, or order of a district court dismissing an 
indictment or information as to any one or more 
courts, except that no appeal shall lie where the 
douhle jeopardy clause of the United States Consti- 
tution prohibits further prosecution. 

• • • • • 

The provisions of this section shall be liberally 
construed to efifectuate its purposes. 


Stat«m*nt of tho Com 

A. Tho Govornmont^t Caso 

The Oovernmenfs main witness at the rather brief trial 
was New York City Police Offlcer, Jose Luis Guzman. 
Working in au uudercover eapacity, Guzman entere<l the 
Mi Bohio Bar in Jackson Heigbts, Queens, at approximately 
9:46 P.M. on the evening of January 23, 1973 ( 20). Offlcer 
Guzman was acrompanied by Aifredo Valdes, a police in¬ 
formant, who, like Suarez, was Cuban, and a regular pa- 
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tron at the Ml Bohio Bar (20, 71-72).* both were 

mgaged in general convereation with the barniaid, Valde» 
ffcAH her where he might flnd Juan (Suare*) and the 
barmaid reeponded that Juan wa« likely to arrive at the 
bar later that night (20). \\Tiile waiting for Suarea to 
arrlre, OlBcer Qnaman obeerved co-defendant Vera talklng 
with a group of men at the ecd of the bar (20).** Vei-a 
left the Mi Bohio Bar and ehortly thereafter Suarea flnally 
arrived, at approximately 11:10 P.M. (21). Suarea im- 
mediately approached the informer, Valde», who in turu 
introduced Suarea—by his first name—to Quaman (21). 

The conversation quickly tumed to the subject of co- 
caine. Valdee told Suarea that Guaman wanted to buy 
one-eighth kilogram of cocaine.*** Guaman, for his part, 
ezplidtly Instructed Suarea that only cocaine of good 
quality at i reasonable price would be acceptable (22). 
Suarea, pointing to the barmaid, stated: “We have to 
wait for Gina’B husbimd” (22).**** Telling Suarea that 
he was about to leave the ba»*, Guaman asked Suarea to 
either set up a meeting with Vera or, at least, “tell the 
man that I was looking for an eighth of a kilogram of 
cocaine for the next day between seven and eight P.M.” 
(22). Suarea agreed but he encouraged Guaman to return 
to the bar later that same night in order to talk with Vera 
(22-28). Before Guaman and his informant left the bar. 


*Defsndant Susret revesled st trisl thst the Mi Bohio Bsr 

wss in faet owned by his wife (70). 

•• Throufnout hia direct examination, Guaman referred to 
Alberto Vera aa Alberto ICapato, the latter name being an alias of 
eo-defendant Vera. 

•**That conversation was conducted in Spanish, as were tne 
eonvenationa to follow. OfBcer Guaman teetifled that he waa 
fluent in the Spanish language (25). 

The alluaion here is to Vera. Sunroa, upon direct exam¬ 
ination, aaid that the very reas<m he knew Vera was because the 
latter conaorted with the barmaid, Glii», who was empioyed by 
Snares’ wife (72). 
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Suarez questioned whetber Gunman “only wanted to pur- 
chaae one-eightb uf a kilo . . (23). Quzman explained 

that that until he knew the quality and price of the co- 
caine, he waa only intereated in purehasing one-eighth kilo 
(23). Buarez cautiuned Giizman to avoid certain “hot” 
bart) in Queena, naming apeciflcally Laa Palmaa and the 
Jaguar Lounge (23-25). Buarez alao mentioued a partic- 
ular individual, apparently knowu to Guzman aa a drug 
dealer, who “waa doing good buaineaa at thia time” (23, 
A. 9a),* 

Guzman and the informant completed their diacusaion 
with Buarez and left the bar ahortly before midnight. They 
returned to the bar ahortly after midnight and were im- 
mediately approached by Buarez (25-26). Buarez geatured 
acroaa the bar in the direction of co-defena. at Vera and 
atated that “he waa going tc talk to the man now” (26). 
After a ahort converaation with Vera, Buarez came back 
with Vera, who introduced bimaelf to Guzman and atated 
that “Juan had told him” that Guzman waa “lo^-tking for 
one-eighth kilo of cocaine” (26).** Vera, like Buarez be¬ 
fore him, inquired if Guzman wanted more than one-eighth 
kilogram of cocaine (27). Unaure of the cocaine’a quality, 
Guzman peraiated in hia original bid. 

The four men, Buarez, Vera, Guzman and V^aldea, aat 
together at the bar at which time the price and quality 

* To Guzman, a trained agent with several years of experi- 
ence in undercover police work (19), the implication waa clear: 
“[T]he way he atated the bara were hot, to my own peraonal 
knowledge it would only mean the bara are under aurveillance 
by different law enforcement agenta or that too many drug arreeta 
have been made at thoae locationa” (24). 

**Called aa a rebuttal witneaa by the Government, Vera tea- 
tified that Suarei had indeed informed him at that point that 
two people were intereated in aome "buaineaa of cocaine, druga” 
(92-98, 110, 116-116). Furthermore, Vera’e recoUection waa that 
Suares himaelf had introduced Vera to Guzman (98, 116), 
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of the cocaine wae negotiated. With Suarec joiniug iii the 
diacoaaion, flnal arrangementR for the actua] delivery of 
the druga were agreed upou. Vera agreed to meet Ouzman 
at the bar betwéen 7 P.M. and 8 P.M. later that same day 
to deliTer the cocaine at that time (27-28, 41, 111-112).* 

At approximately 7:40 P.M. on the evening of Jannary 
24, 1973 the deal waa consummated; Gnzman purchaaed 
the cocaine from Vera for |2,300, a anm Iower than that 
agreed upon earlier (28-29, 98). The aetual aale took place 
in the Mi Bohio Bar. Suarez waa appartmtly not preaent 
during the actnal aale nor did he, according to Vera, re- 
ceive any of the proceeda (105). 

When called by the Government to offer rebnttal teati- 
mony, Vera referred to a converaation that took place 
between Suarea and him abont three daya after the aale 
to Guaman (100). Vera bad aaked Snarez whether Gnzman 
and Valdea were reliable, aince Vera bad been aolicited by 
Valdea in the interim to make another dmg aale, involving 
a qnantity of cocaine twice that of the initial tranaaction 
(100-102). Fully informed by Vera aa to the nature of 
thla antidpated tranaaction, Buarez aaaured Vera that he 
need expect no problema in dealing with Valdea and Guz- 
man, for Bnarez had known Valdea, a fellow Cuban, for 
many yeara (102). 

B. TIm DcImim 

Buarez teatified on hia own behalf. Ue denied ever 
having aeen or apoken to Guzman (71, 74). While be did 
recall talking to Valdea (the informant) on the night in 


*It ahould bfl noted that Vera’s testimony on thia acore 
diffarad aomawhat from that of Guzman. Vara acknowledaed 
that Suaraz waa "about four faat" away from tha buyer and 
aallar during tha antira nagotiation; howavar, Vara waa uncartain 
wbatbar Suaraz avar aakad quaationa or otharwiaa commantad on 
tha dickaring (97-98). 
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question, Huares te8tifle<I that the two of theui merely 
exchanged pleasaiitries; when Valdes aaked for Vera, 
Saarez pointed out Vera for V'alde8 (71). Soarez admitted 
that he knew Vera, but ouly because Vera wa» the para- 
mour of the barmaid (72). 

In short, Suarez disclaiuied any kuowledge of the 
illicit drug transaction. 


ARGUMENT 
POINT I 

B«coum ra-trial of oppolloo Suaroz would not 
violato tho Doublo Joopordy Clouso, this Court hus 
jurisdiction to docido this opfMol. 

The Criminal Appeals Act, aa amended by the Omnibus 
Crime Control Act of 1970, 84 8tat. 1890 (18 U.S.C. § 3731), 
was expresaly intended to authorise an appeal from an 
order of a diatrict court terminating a criminal proaecution 
in all caaea in which the Constitution permita. Aa noted 
recently by Judge Friendly in the majority opinion in 
United Statea v. Jenkina, 490 F.2d 868, 870 (2d Cir. 1973), 
oert. granted, No. 73-1513, May 28, 1974: 

Gongreaa intended to extend the Govemmenfa right 
of appeal in criminal caaea aa far aa it conatitation- 
ally could. If the language of the statnte left any 
doubta on that score, they would be set at reat by the 
report of the Benate Committee on the Jndiciary, 
9lBt Cong., 2d Seas., No. 91-1296, at 4-13. The appeal 
here will therefore lie unleas the Double Jeopardj 
Clauae preventa interference with appellee’8 acquittaL 

For the reaaons aet forth below, it ia respectfnlly aub- 
mitted that the exerciae of this Courfa jurisdiction in this 
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appeal woald do no violence to tbe protectione provided 

the Double Jeopardy Claaee. 

Becanee donble jeopardy b the sole coneideration in 
determining tbe Jnrisdiction of tbia Conrt, at the ontaet 
it ia wortbwhile to conaider pertiapa the only two areaa of 
onanimity in the perplexing arena of double jeopardy litiga- 
tion aa it relatea to the iaaue of government appeala. Firat, 
the protectiona afforded by the Double Jeopardy Clauae are 
not abaolute. Retrial ia permitted after a trial ia ter- 
minated prematurely when “manifeat neceaaity” or the 
“enda of public juatice” requiiea. United 8tate$ v. Perez, 
22 U.B. (9 Wheat) 579 (1824). See IlUnois v. SonervUle, 
410 U.B. 468 (1973); United States v. Jom, 400 U.S. 470 
(19^1). Becond, it ia eqnally well-aettled tbat in determin¬ 
ing the appealability of a diatrict court order terminating 
a proaecution, the ezamination muat focua not on the label 
or characteriaation of the order affixed by tbe diatrict conrt, 
bot rather on the aubatance of wbat waa accompliahed and, 
preaumably, the context in which tbe diatrict conrfa action 
waa taken. United States v. Sisson, 399 U.B. 267 (1970); 
United States v. Jenkins, supra. 

With theae preliminariea flrmly in tow and clearly in 
focna, a brief review of Judge Dooling^a action in thia caae 
can now be accompliahed. At tbe completion of the Oov- 
ernmenfa direct caae, which conaiated of primarily tbe 
teatimony of nndercover officer Onaman, appellee moved for 
a Jndgment of acqnittal. Judge Dooling denied the motion. 
Appellee’a motion waa renewed at the cloee of tbe entire 
caae and once again denied. The caae waa then delivered to 
the Jury and aigniflcant thinga then began to happen. The 
jnry reported to Judge Dooling that it waa nnable to agree 
on a verdiet. Out of “manifeat Leceaaity”, a miatrial waa 
declared. It cannot bc- diaputed that at thia point appellee 
could have been re-tried withont violating the Double 
Jeopardy Clanae. Accordingly, for donble jeopardy pur- 
poaea, the proaecution immediately aaanmed a pre-trial 


pofltare und appellee’8 Huccesgfal motion which foUowed 
waa made in that contezt. In ewence, appellee’8 renewed 
application wae akin to a pre-trial motion to diamimi the 
indictment based on undiapnted facts, namelv the evidence 
at trial viewed in the light most favorable to the Govern¬ 
ment. Viewed in this light, it cannot be said tbere ezists 
any substhntial difference between the jndgment of acqnit- 
tal ordered by Jndge Dooling and an order dismissing an 
indictment. Ex parte United States, 101 F.2d 870, 878 ( 7th 
Cir. 1939). 

This Court has recently had the opportnnity to deter- 
mine the appealability of an order of a district conrt dis- 
missing an indictment prior to trial based on facts con- 
tained in the defendanfs 8elective Service flle and snpport- 
ing papers. (This Court held that the district conrt hud 
erroneonsly concluded that the defendant had not received 
adequate notice of his dnty to report for a physical ezam- 
ination.) United States v. Velagquez, 490 F.2d 29 (2d Cir. 
1973). A divided panel concluded that the Double Jeop- 
Ai^y Clause did not bar an appeal from the order dismiss- 
ing the indictment against Velazqnez and observed (490 
F.2d 34-38): 

The district court ’h granting of VelazqueK’ motion 
presented a different sitnation [from the nsual case 
in which the Double Jeopardy Clause bars an appeal]. 
There was no trial. There was no evidentiary hearing. 
There was, in fact, no introduction of evidence as 
coinmonly nnderatood in our adversarial system. 
There was no stipnlation of facts. Rather the conrt 
went to the motion papers of the defendant, which 
inciuded copies of entries in his Selective Service 
record, and without giving either side an opportunity 
to l>e heanl, and without even having the defendant 
apf)ear in open court, concluded as a matter of law 
that the defendant had been deprive<l of process 
* * * [and that the indictment should be dismissed]. 
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Prammably, a different reault would have followed if there 
bad been a hearing, or if the diamisaal had been baaed upon 
atipolated facts. 

It is respectfolly snbmitted tbat Velazquez was decided 
oorrectly on its facts, but that dictom in the opinion re- 
garding the availability of an appeal from a pretrial 
order dismissing an indictment in a criminal case should 
not be followed. The ^‘ethereal qnality of the distinctions 
drawn by the [Velaaqnes] majority”, as Chief Jadge Eanf- 
man aptly phrased it in his dissenting opinion in VelazqMz 
(490 F.2d 48),* is based largely on a misunderstaudin^he 
pnrpose of the Donble Jeopardy Clanse and an erroneons 
reading of the holdings of the Supreme Court. 

It is true that the majority in Velazquez observed that 
(490 F.2d 33): 

The Snpreme Court has recently cautioned that 
the question of assessing whether jeopardy attaches is 
not to be decided by any mechanical test. Illinois 
V. Hotnerville, 410 U.S. 458 (1973); United States v. 
Jorn, 400 U.S. 470 (1971); United States v. Sisson, 
399 U.S. 267 (1970). Accordingly, it is not wholly 
dispositive of the claim raised by Velaaquez to state 
that since the jury was neither waived nor empaneled, 
jeopardy could not have attached, although this gives 
rise to a strong presumption. 

* Chief Judge Ksufman would have dismissed the appeal 
because the order of the District Court was an “acquittal”. "It is 
fundamental", he observed, “that a defendant, once acquitted, may 
not offoin be placed in jeopardy for the same offense” (490 F.2d 
89, (emphasis added)). Chief Judge Kaufman, however, did not 
explain when Velazquez had initiaUy been placed in jeopardy. 
While in the present case, appellee was clearly placed in jeopardy 
at his flrst trial, the order of the District Court came in the 
wake of mistrial. Accordingly, the protection against being tried 
a second time for the same offense is not applicable in these cir- 
cnmstances. 
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Bat, the teet for determining when jeopardy has at- 
tached—the comniencement of a trial—is not “mechanical”; 
it instead reflects the basic considerations underlying the 
Double Jeopardy Clause, i.e., that barring the kind of 
‘^manifest necessity” present here, a defendant shonld not 
be snbjeet to the “hazards of trial and possible conviction 
more than once for an alleged oflfense.” United BUUee v. 
Oreen, 356 U.B. 184, 187. Moreover, there is nothing in 
either of the cases cited by the Velazqnez panel which ques- 
tions the rule that jeopardy attaches only npon the emn* 
mencement of a trial before the trier of fact. Bi»$on and 
Jom both involved orders entered after the commencement 
of trial and both restated it (399 U.S. 303-304 ; 400 17.8. at 
479); Illinoi» ▼. Somerville merely cantioned that there is 
no “mechanicai formula by which to judge the propriety of 
declaring a mistrial” after jeopardy attached (410 U.S. at 
462). It did not question the basic rule that “• • • jeop¬ 
ardy ‘attache [s]’ when the first jury [is] selected and 
swom” (410 U.S. at 467). 

While the present case does present a situation different 
from that in VeUuquez, the difference is not one of sub- 
stance. Judge Dooling’s proper declaration of a mistrial 
meant that appellee could have been retried and, in effect, 
that jeopardy hud become “unattached”. Because the defen¬ 
dant was not in jeopardy at the time Judge Dooling granted 
appellee’s motion for a judgment of acqnittal, and because 
be could have been retried, an appeal from the order ter- 
minating the prosecution prior to that trial is not barred 
by the Double Jeopardy Clause.* 

*The iuue of the appeaUbility of pretrial and post-verdict 
orders diamissing indietment is presently before the Supreme 
Court in three caaes. Serfaaa V. United Støte», 492 F.2d 388 (Sd 
Cir. 1974): United State» V. Jenkine, 490 F.2d 868 (2d Cir. 1978); 
United State» V. WOeon, 492 F.2d 1846 (8d Cir. 1978). When the 
briefa to be flled by the United States are ready we will file them 
with this Court and send counael for the appellee eopiee. 
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POINT II 

VIswvd in Hm light mott favorablo to tho Gov^ 
ommont, tho ovidonM wot tufflciont to oilow tho 
jury to lind boyond a root -noblo doubt thot ap- 
polloo contpirod to dittribu.^ cocaino ond oidod and 
obottod Itt dittribution. 

The GoTernment contende that Jadge Dooling misjudged 
the eofflciency of the eridence of appellee'8 participation in 
the illicit drng traneaction. The Diatrict Conrfe concln- 
sion that the evidence waa inaafficient to aoatain the chargee 
fliee in the fact of the language of 18 U.8.C. § 2 * aa well 
aa the controlling precedenta dealing with the degreeK)f-in- 
▼olrement iaana 

It ia beyond diapnte that guilt cannot be eatabliahed by 
mere aaaociation or coincidental preaence at the acene of a 
crime. Ramirtz v. United States, 363 F.2d 33, 34 (9th Cir. 
1966); United States v. VUhotti, 452 F.2d 1186, 1188 ( 2d 
Cir. 1971), oert. denied, 406 U.S. 947 (1972); United States 
y.^earse, 444 F.2d 62, 63-64 (2d Cir. 1971). Qneationa of 
vicariona liability ariae, however, once auch nominal aaao¬ 
ciation becomea tranaformed into purpoaire participation. 
In Nffe d Nissen v. United States, 336 U.S. 613, 619 (1949), 
the Snpreme Conrt aaid, qaoting Judge Leamed Hand in 
United States T. PeotU, 100 F.2d 401, 402 (2d Cir. 1938): 

**[n order to aid and abet another to commit a crime 
it ia neceaaary that a defendnnt 'in aome aori aaao- 
ciate himaelf with the ventnre, that he participate in 
it ae in aomething that he wiahea to bring abont, that 
he tteek by hia action to make it ancceed’.” 

*Tit]a 18, United States Code, Section 2 (a) provides as 
fdlows: 

"Whoever commita an offense against the United States or 
aids, abets, counsels, conunands, induces or procures ita 
conunission, is punishable as a Principal.” 
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The OoTerpment 8ubiuit« that the evidence adduced at trial 
demouatratee convincingly that appellee’B cracial participa- 
tion met, if not aurpaaaed, the Peoni atandard. United 
State» V. Oarguilo, 310 F.2d 249, 252-54 ( 2d Or. 1969). 

In concluding that the level of appellee’B participation 
in this caae waa not anfficient to permit the jury to find be- 
yond a reasonable doubt that appellee éither conapired in 
the diatribution O'* cocaine or aided and abetted aucb dia- 
tribution, the Diatrict Court relied principally upon United 
State» V. Mo»e», 220 F.2d 166 (3rd Cir. 1966); Moret v. 
United State», 127 F.2d 827 ( 6th Cir. 1942); and Robin»on 
V. United State», 262 F.2d 645 (9th Cir. 1959). The Gov- 
ernmMit aubmita that thoae caaea are readily diatinguiah- 
able from the preaent one.* 

In Mo»e», defendanfa conviction for aiding and abetting 
the illegal aale of heroin waa reveraed becauae the evidence 
revealed the defendant to be merely an addirted cnatomer of 
the drug dealer, not a collaborator in the heroin aale. Her 
conduct waa confined to introducing the buyera to the 
aeller and vonching for them. The court pointedly noted 
that the defendant had been indicted under a dmg control 
atatnte (uo longer in force) that treated buying and aelling 
aa aeparate and diatinct offenaea altogether-unlike the 
atatute involved in the inatant caae, which conjoina thoae 
offenaea in the aingle phraae “to . . . diatribute.” 21 U.B.C. 
$841 (a) (1) (1970). Bince Moæa had been charged in 
connection with the crime of aelling alone, the fact that the 
proof went exclnaively to her actiona at the bebeat of the 
buyera militated againat her conviction for complicity in the 

* Inaofar aa the lone remaining authority of the Diatrict 
Court, PeopU V. Gordon, 82 N.Y. 2d 62, 296 N.E. 2d 777, 343 
N.Y.S. 2d 108 (1978), concemed, in the worda of Judge Dooling, 
“a aubatantially different atatnte” (A. 14a), aufflce it to aay that 
the Government agreea that Gordon haa little bearing on the 
matter at hand. 
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■elling. F.2d at 168. Given that the Comprehensive 
Drog Aboae Preventlon and Control Act of 1970 now 
apecifles a general offenae of participation in the transac- 
tion viewed aa a whole, the analyaia employed by the court 
in Mo$ei ia aingularly reatricted to a former atatnte and 
hence inappoaite here. See alao, United State» v. Jackton, 
482 F.2d 1264, 1267 (8th Gir. 1973) (Motet dibUnguiahed 
on ita factual and atatutory analyaea). 

In Moret, the court reveraed the conviction of a co- 
defendant, Dr. Platt, on chargea of aiding and abetting a 
heroin tranaaction. The only evidence of Dr. Piatfa in- 
volvement conaiated of the foUowing: 1) the phyaician waa 
approached by an informer to aupply heroin in order to 
“aonp” race horaea; 2) lacking a atore of heroin, the phyai- 
Hmh gave the informer the name and addreaa of defendant 
Mord, adviaing the informer “to æe Morei and tell him that 
the doctor had aent him and that Hie will take care of you’ 
and 3) the informer gave Dr. Platt certain inaide informa¬ 
tion on race-horae flzing. 127 F.2d at 829-30. 

In Robinton, the court found the evidence inanfficient to 
auatain the conviction of one defendant, Bobinaon, who re- 
ferred an informer on aeveral occaaiona to a named heroin 
anpplier. One of thoae referrala waa given while Bobinaon 
and the informer met at Bobinaon’B home. Faced with 
auch akeletal evidence, the court there underatandably in- 
voked the autbority of Morei. Taken together, Morei and 
Robinton aeem to hinge on modest referrala, without more. 

In the inatant caae, t!^e level of participation ia clearly 
greater than that found in any of the foregoing caaea. 
Appellee entered the bar and approached the informer, 
Valdea, who expreaaed the intent of the undercover agent, 
Gnaman, to purchaae cocaine. Without heaitation, appellee 
reaponded that the dealer, Vera, waa temporarily abænt; 
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the agent then re<|ue8ted that appellee make an appoint- 
ment with the dealer to diacnsa the prospective drug trana- 
uction. After agreeing to arrange such an appointment, 
appellee informed the agent that, In light of the dealer^a 
inuninent retnm, a meeting might be poesible that night. 
Preliminarily, in an apparent effort to give shape to the 
anticipated negotiations, appellee inqnired whether “only 
. . . one-eighth” of a kilo was desired. Upon receivlng the 
ugenfs speciflcation of the amonnt songht, appellee wamed 
Qnzinan abont “hot” bars in the neighborhood. He men- 
tioned the name of a repnted drug dealer in the conrse of 
that discnssion and assured Onzman that the dealer was 
doing a good business in the area. Following a brief de- 
parture, both Gusman and the informer retnrned to the bar, 
wherenpon appellee approached Gozman, identifled the 
dealer, and went over to the lattei^s side to set the trans- 
action in motion. Accompanied by appellee, the dealer 
approached Guzman and Valdes, introdneed bimself, and 
the fonr men then sat together at the bar and discussed 
the anticipated transaction. 

An additiouol indication of appellee’s active participa- 
tion was snpplied by the testimony of the dealer, Vera, that 
be had been reassured by appellee, subsequent to the com> 
pletion of the one-eighth sale, that he need have no fear of 
eztending his cocaine commerce with Valdes and Guzman 
beyond the initial transaetton. 

Consistent with the Governmenfs position that the evi- 
dence here was snfflcient is the carefully reasoned opinion 
of the majority in United State» v. Atkin», 473 F.2d 308 
(8th Cir. 1973), which the Diatrict Court adverted to 
equivocally as “pay[ing] at least lip service to the cases 
just discussed” (A. 14a). Atkin» effectively distinguishes 
Morei, Mo»es and Robinnon in the conrse of flnding enongh 
evidence to support defendanfs conviction for aiding and 
abetting a heroin purebase. 


7 
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The evidence in Åtkins more closely approximateK that 
in the instant caae than the meager referrals and introdnc- 
tiona reriewed iin the Diatrict Conrt’8 authoritiee. When 
aaked by an agent of a heroin importer if she knew of any 
bnyen, Atkins r^lied that she did not know anyone, bnt 
that “ahe would see.” 473 F.2d at 310. Shortly thereafter, 
Atkina introdnced the importer’B agent to a peraon who 
erentnally pnrchaaed a qnantity of heroin. For aome time 
after the deal had been completed, Atkina and the im< 
porteFa agent continned to meet. One of thoae poat-trana- 
acUon converaations highlighted the obvioua diapleaanre of 
the two go-betweena with the deal aa atruck. The majority 
fonnd Morei diatingniahable becanae Atkina, nnlike Dr. 
Platt, actively aooght ont the buyrø, peraonally introdnced 
the bnyer in a public place, remained at the table in the 
bar during the buyeFa converaation with the importerta 
agent, ezpreaaed an intereat in the tranaaction on aev* 
eral occaaiona, even after the conaummation of the aala 
Robinton waa diatinguiahed on like grounda Finally, the 
Atkint court diatinguiahed Moées on ita preciae facta, with- 
out mention of the underlying iaaue of atatutory conatruc- 
tion in Mote». After again recounting the affirmative acta 
of Atkina in bringing the bnyer together with the aellerta 
agent for a meeting in the bar, the court atated: 

Moreover, unlike the Mose» caae, the appellant 
[Atkina] could have left the bar after the introdnc- 
tion had ahe not been intereated in aeeing the pur* 
chaae conanmmated, while the defendant in the Moses 
caae would not be ezpected to leave her own horna 
Fnrther in thia caae, aa oppoaed to the Moses caae, 
there ia evidence of a contmxUty of interest in the 
pnrchaae even after the conaummation of the pnr- 
chaae. /d. at 312 (emphaaia added). 

The degree of appellee’8 involvement extended well be- 
yond the bare referrala and introdnctiona aeen in the Dia- 







trict Court’B authorities. The evidence is convincing that 
appellee was acting to fnrther the venture. Under any 
reaaonable construction of the Peoni standard, it is patently 
obvious that appellee was a participant rather than a casu- 
ally knowledgeable spectator. United State» v. Oarguilo, 
»upra at 254. As this Court noted in Garguilo, "evidence of 
an act of relatively alight moment mag warrant a jurg'» find- 
ing partioipation in a crime" 310 F.2d at 263 (emphaais 
added). See also United State» v. Manna, 363 F.2d 191, 
192 (2d Cir. 1966), cert. denied, 384 U.8. 976 (1966); 
United State» v. Wil»on, 342 F.2d 43, 46 ( 2d Cir. 1966) 
(rather small degree of assistance reqoired to render a 
participant an aider or abettor) (dictnm). Contrary to the 
impression of Jndge Dooling that appellee played bnt 
a ‘‘neuter role,” the nexus between appellee and the trans- 
action, like that between him and his confederate, Ven^ 
admits of no inadeqnacies aa a matter of law. It simply 
strains common sense to assert, S" the District Court did 
here, that “it cannot be said in any sense that the transac- 
tion wae one of BuareK’8 procurement . . .” (A. 14a) or, 
more significantly, that appellee did not “aid and abet” the 
transaction. 8ee United Staten v. Jack»on, »upra at 1267.* 

Indeed, Judge Dooling, having characterized appellee’B 
role as that of a “broker” at the conclusion of the Ooveru- 
menfs direct case (61), flnally conclnded that “[t]he evi- 
dence certainly shows that Buarez completely understood 

*As8uming arguendo that the District Court was correct in 
its flnding that appellee lacked “any interest in it as a transaction" 
(A. 14a), such a determination carries no w^ight in this Circuit. 
It is not necessary that an aider and abettor have a direct flnancial 
interest in illegal sales of narcotics. United State» V. Manna, 
tupra at 192-98; United State» V. Blazer, 809 F.2d 92, 98 (2d Cir. 
1962). Failure to show that defendant shared in the proceeds 
of the venture does not by itself negative the suflkiency of hia 
participation. See, e.g., United State» V. TerreU, 474 F.2d 872, 
876 (2d Cir. 1978). 










the natare of the transaction which Gnzman wanted to 
makcL and knowing it, introdaced Gozmaix and Valdee to 
Ve» (A. 14a).* 

Jndge Dooling’8 aueqnivocal flnding that appellee was 
f nlly aware of the cocaine transaction, coapled with the 
eridence of appellee’8 parpoaefnl and signiflcant contribn- 
tion to the transaction, belies the District Conrt’8 conclusion 
that the evidence was insufflcient to support the charges.** 

• 

CONCLUSION 

Tti« Ordar of tho Dittrlcf Court should bo rovorsod. 

BeepectfcUy snbmitted, 

David G. Tbaobb, 

United Btate» Attomey, 

Eastem District of New York, 

Batmond J. Dbabie, 

AssUtant United States Attorney, 

Of Counsel. 


* Judge Dooling went further and ventured his own deflnition 
of broker, while correcting defense counsers claim that tba evi- 
had to show that appellee had a financial interest in the 
transactioB: 

Mr. Moshkin: Well, I think broker speaks in terms of 
inteation to receive a compensation. 

The Court: l'lo, intention to unite people in the making 
of a transaction, and that he did do (61). 

**The United States Attomey’s Office wishes to acknowledge 
the invahiable aasistanoe of Hr. Richard F. Guay in the prepara- 
tion of this brief. Mr. Guay is a second year student at New 
York University School of Law. 
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